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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



DEAN KEVIN LURJE, M.D. 



* 



Plaintiff, * 

V. * Civil Action No.: 1:06CV01386 

MID-ATLANTIC PERMANENTE MEDICAL * Judge: Royce C. Lamberth 

GROUP, P.C, ET AL 

* 

Defendant. 

* 

INDIVIDUAL DEFENDANTS' REPLY TO OPPOSITION TO 
TO DISMISS FOR LACK OF PERSONAL JURISDICTION 

Defendants, Yancy Phillips, M.D. ("Dr. Phillips"), Jacob Lustgarten, M.D. ("Dr. Lustgarten") 

and Behdad Aryavand, M.D. ("Dr. Aryavand") (collectively, "the Individual Defendants"), reply as 

follows to Plaintiffs opposition to their motions to dismiss. 

INTRODUCTION 

Plaintiff filed a six-count complaint. Only Count VI, which purports to state a claim for 

interference with business and unfair competition, is directed towards the Individual Defendants. 
Plaintiff cited the District of Columbia Long- Arm Statute as the purported basis for hailing the 
Lidividual Defendants into this Court, however, he makes no jurisdictional allegations in the Complaint. 
The Lidividual Defendants filed motions to dismiss the Complaint based on lack of personal jurisdiction 
over them.^ Plaintiff has opposed those motions by cobbling together a mixture of inadmissible hearsay, 



^ Drs. Phillips and Lustgarten filed their motion on September 5, 2006. (Docket Document No. 3). Dr. Aryavand, who was 
not served until after that date, filed a separate motion to dismiss on September 21, 2006. (Document 7). Plaintiffs 
Opposition addresses both motions. 
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inapposite law and irrelevant facts. For the reasons set forth in the Individual Defendants' initial 

memoranda, and as further set forth below, their motions to dismiss should be granted. 

I. PLAINTIFF FAILS TO ESTABLISH GENERAL JURISDICTION OVER THE 

INDIVIDUAL DEFENDANTS. 

In his Complaint, Plaintiff sought to establish jurisdiction over the Individual Defendants solely 
based on the District of Columbia long-arm statute. D.C. Code §13-423. See Complaint at Tjl. Plaintiff 
did not assert that the Individual Defendants were subject to general jurisdiction under D.C. Code § 13- 
422. Because Plaintiff failed to allege any jurisdictional facts, general jurisdiction could not be found to 
exist on the face of the Complaint. Richard v. Bell Atlantic Corp., Inc., 976 F.Supp. 40, 49 (D. D.C. 
1997) (court lacks personal jurisdiction where plaintiff pleads no allegations regarding the residence or 
principal place of business of an individual defendant). Plaintiff concedes in the Complaint that none of 
the Individual Defendants resides in the District and he does not allege that any of them maintained a 
"principal place of business" there. See, Pollack v. Meese, 131 F. Supp. 663, 665 (D. D.C. 1990) (where 
individual defendants neither reside nor maintain a principal place of business in the District of 
Columbia, no general jurisdiction under D.C. Code §13-422 exists). 

In his opposition, Plaintiff now claims that general jurisdiction exists over the Individual 
Defendants because they sometimes work or have worked in the District. Plaintiff is wrong. 

A. Dr. Phillips Is Not Subject To General Jurisdiction, 

Dr. Phillips is the Senior Associate Medical Director of Operations for Defendant, Mid- Atlantic 
Permanente Medical Group, P.C. ("MAPMG"). He resides in Virginia and his only office is located at 
MAPMG's Rockville, Maryland headquarters. (Phillips Aff at t1|2-3 and Complaint at ^7). Plaintiff 
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concedes that Dr. Phillips' office is in Rockville , but contends that general jurisdiction exists because 
Dr. Phillips "has responsibility" for medical offices located at 101 1 North Capitol Street, NE, 1 10 Irving 
Street, NW, and 2100-W Pennsylvania Avenue, N.W. (Lurie Aff at ^7.) Plaintiff is misleading the 



Court. 



The North Capitol and Pennsylvania Avenue locations are medical centers owned and operated 



by the Kaiser Foundation Health Plan of the Mid- Atlantic States ("the Health Plan"), which is not a 
party to this case, not by MAPMG. (Supplemental Affidavit of Yancy Phillips ("Phillips Supp. Aff" at 
^3, attached as Exhibit 1). The Irving Street location is a physicians' office building on the campus of 
Washington Hospital Center, which are leased by the Health Plan. (Phillips Supp. Aff at ^3). While 
MAPMG physicians who provide services in the District use offices at those locations, Plaintiff presents 
no evidence (other than his naked assertion) that Dr. Phillips is "responsible" for the properties. More 
important, Plaintiffs claims about the offices is a smokescreen. 

Plaintiff concedes that Dr. Phillips does not maintain a principal place of business at any of those 
locations. (Lurie Aff at f?). Indeed, Plaintiff states only that "I saw Dr. Phillips periodically for 
medical updates at the North Capitol Street Office." Plainly, periodic sightings of a person in the district 
is not enough to estabhsh general jurisdiction. See, e.g., Flocco v. State Farm Mut. Automobile Ins. Co., 
752 A.2d 147,164, n.23 (D.C. 2000)(occasional visits to the District of Columbia for meetings unrelated 
to the litigation is insufficient to establish that the defendant maintained a principle place of business in 
the District). Accordingly, Plaintiff has failed to establish that the Court can assert general jurisdiction 
over Dr. Phillips. 



See Affidavit of Dean Kevin Lurie ("Lurie Aff") at If 7. 
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B. Dr. Aryavand Is Not Subject To General Jurisdiction. 

Dr. Aryavand is a citizen and resident of Virginia. (Affidavit of Behdad Aryavand attached as 
Exhibit 2 to his Memorandum in Support of Motion to Dismiss, at t1[2-3 and Complaint at ^3). Dr. 
Aryavand was formerly employed as a surgeon by MAPMG, but he terminated his employment 
relationship with it before he was served with the Complaint. (Aryavand Aff at ^4.) Dr. Aryavand 
neither resides nor maintains a principal place of business in the District of Columbia. (Aryavand Aff 



at 13). 



Plaintiff concedes that Dr. Aryavand no longer works for MAPMGj and does not contend that he 



presently works, resides, or maintains a principal place of business in the District. This Court has held 
that a defendant who does not reside or have a principal place of business in the District at the time he is 
served with process is not subject to general jurisdiction. Valdes v. Gordon, 949 F. Supp. 21, 24-25 (D. 
D.C. 1996), affd, 1997 WL 404719 (D.C. Cir. 1997) (court would not have jurisdiction over defendant 
pursuant to D.C. Code §13-422 because he does not currently reside or work in the District). Thus, even 
if Dr. Aryavand's prior contacts were sufficient to support general jurisdiction, which they are not, he is 
not now subject to general jurisdiction in this Court. 

C. Dr. Lustgarten Is Not Subject to General Jurisdiction. 

Plaintiff argues that Dr. Lustgarten is subject to general jurisdiction in the District because he 
performs medical services at the Health Plan's offices there. That fact is not sufficient to estabhsh, as 
Plaintiff must, that Dr. Lustgarten "maintains a principal place of business" in the District. 

Neither the general jurisdiction statute (D.C. Code §13-422) nor the case law specifies what it 
means for an individual defendant to "maintain a principal place of business" in the District. Dr. 
Lustgarten, however, provides medical services to patients in the District of Columbia only as an 
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employee of MAPMG and not in his individual capacity. (Lustgarten Aff. at Tf4). In addition, Dr. 
Lustgarten also provides medical services to MAPMG patients in Maryland and has an office at Holy 
Cross Hospital. (Lustgarten Aff. at ^ 2). 

Plaintiff claims that Dr. Lustgarten "maintains a principal place of business" in the District 
because he provides services at the "POB" (Physicians Office Building) at Washington Hospital Center. 
(0pp. at 6-7 and Lurie Aff. at ^4). Like all MAPMG-employee physicians. Dr. Lustgarten is provided 
with office space by the Health Plan at various locations which it owns or leases. (Lustgarten Supp. Aff 
at Tf2, attached hereto as Exhibit 2). Those offices are not owned, leased, or otherwise "maintained" by 
Dr. Lustgarten or MAPMG. (Lustgarten Supp. Aff at Tf2). Listead, the offices are leased by the Health 
Plan and made available to MAPMG for use by its doctors. (Phillips Sup. Aff at Tf3). Plaintiff submits 
a computer print-out from the Washington Hospital Center website stating that Dr. Lustgarten' s primary 
office is at Washington Hospital Center, while his secondary office is at Holy Cross. (Lurie Aff, 
Attachment B). Obviously, the document does not reflect Dr. Lurie's personal knowledge. It is rank 
hearsay and must be disregarded by the Court. See, e.g., Clerc v. Cantoni, Inc., 2002 WL 1482769, *1- 
4 (S.D. N.Y. 2002)(court rejected hearsay statement in affidavit submitted by plaintiff in response to 
motion to dismiss for lack of personal jurisdiction); Strong v. RG Industries, Inc., 691 F.Supp. 1017, 
1018-19 (S.D. Miss. 1988)(hearsay is inadmissible and not considered in response to motion to dismiss 
for lack of personal jurisdiction). Dr. Lustgarten has previously stated that he does not maintain a 
principal place of business in the District. (Lustgarten Aff at Tf3). See, e.g., Reserve Capital, LLC v. 
CLB Dynasty Trust 2002, 2006 WL 1037321, *5 (N.D. 111. 2006)(granting dismissal for lack of personal 
jurisdiction and holding that affidavit based on hearsay cannot be used to refute defendant's contrary 
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affidavit based on personal knowledge). As a consequence, Plaintiff has failed to meet his burden of 
demonstrating that Dr. Lustgarten is subject to general jurisdiction in the District. 

II. THE INDIVIDUAL DEFENDANTS ARE NOT SUBJECT TO JURISDICTION 
UNDER THE LONG-ARM STATUTE. 

Plaintiff argues that the Individual Defendants are subject to long-arm jurisdiction under D.C. 
Code 13-423(a)(3) because they caused a tortious injury in the District by an act inside the District. (PI. 
0pp. at 4). For the reasons set forth below, Plaintiff has failed to establish jurisdiction under that 
statute. 

A. Plaintiff Failed To Show That Any Injury Occurred In The District. 

Although Plaintiff claims that the Individual Defendants' alleged interference injured his 
"medical practice," he assiduously avoids identifying where his practice exists. Listead, Plaintiff merely 



states that he resides in the District of Columbia and is licensed to practice there, Maryland, and 
Massachusetts. (Lurie Aff at |10). This is another sleight of hand by Plaintiff 

Plaintiffs place of residence and where he is licensed are irrelevant to determining jurisdiction 
over the Lidividual Defendants. (If the case were otherwise, Plaintiff might just as well assert that 
jurisdiction is proper in Massachusetts). Plaintiffs naked statement that "[t]his interference has caused 
me injury in the District of Columbia" does not suffice in the absence of any evidence that he carries on 
a current medical practice in the District, much less one that has suffered an injury due to the Lidividual 
Defendants' alleged acts. Novak-Canzeri v. Saud^ 864 F. Supp. 203 (D. D.C. 1994)("aplaintiff may not 
rest on bare allegations or conclusory statements alone and must make at least di prima facie showing if 
it is to avoid dismissal for want of jurisdiction.") 

What Plaintiff does not tell the Court is that in June 2006, he incorporated his business, Lurie 

Surgical Services, in Maryland . (See certified copy of Lurie Surgical Services Charter, attached as 

6 
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Exhibit 3). Moreover, the stated purpose of Plaintiff s business is "[t]o engage in the general practice of 
medicine" and other activities as permitted by Maryland law. (Exhibit 3, third paragraph). Given that 
Plaintiff operates his medical practice as a Maryland corporation , it is not surprising that the only 
business address hsted by the District of Columbia Board of Medicine for Dr. Lurie on his Licensee 
listing is in Silyer Spring. Maryland, about 1.5 miles from Holy Cross Hospital. (See Exhibits 4 and 5). 

On information and belief, Plaintiff has not incorporated his medical practice in the District of 
Columbia and, in any event, does not assert that he has. Indeed, notably absent from Plaintiffs 
pleadings is any claim that he even provides medical services in the District. MAPMG is not aware of 
whether Plaintiff currently has privileges at any District hospital and it would not be surprising if he no 
longer provides medical services in the District. (Phillips Supp. Aff at Tf6). MAPMG was twice asked 
by Washington Hospital Center to reassign Plaintiff to another facility. In 2001, the Hospital asked that 
Plaintiff be reassigned because of his disruptive behavior. (Philips Supp. Aff at Tf5 and Exhibit A 
thereto). In 2003, following a brief retum to that facility, Washington Hospital Center again asked that 
Plaintiff be reassigned because of three patient care events. (Phillips Supp. Aff. at T|3 and Exhibit B 
thereto). Finally, in November, 2003, the Hospital informed Dr. Lurie and MAPMG that because of 
"the tension, concern and sense of unsafety that [his] presence created among the surgical residents," the 
Hospital would no longer allow its surgical residents to participate in the care of Dr. Lurie' s patients. 
(Phillips Supp. Aff at ^5 and Exhibit C, thereto). Because assistance from surgical residents is an 
integral part of providing services at Washington Hospital Center, the Medical Group was left with no 
option but to reassign Dr. Lurie to the Health Plan's Largo, Maryland medical center. (Phillips Supp. 
Aff at \5\ Complaint at If 15(c)). 
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Although MAPMG is aware that Plaintiff has claimed that MAPMG's physicians have interfered 

with his medical practice at Holy Cross Hospital in Maryland, MAPMG is imaware of any claim by him 

that it has interfered with his practice of medicine in the District of Columbia. (Phillips Supp. Aff at 

1f6). In sum, even assuming that Plaintiff has identified acts by the Lidividual Defendants which could 

constitute interference with his business (he has not), none of those acts caused an injury in the District 

of Columbia, as must be shown to sustain personal jurisdiction over them. 

B. Plaintiff Has Not Established That His Interference Claim Arises Out Of The Same 
Facts Which Establish The Individual Defendants' Alleged Contacts With The 
District. 

As the Lidividual Defendants demonstrated in their initial memorandum, to estabhsh jurisdiction 
under the long- arm statute. Plaintiff must show that his interference claim arises out of the same facts 
which estabhsh the Lidividual Defendants' contacts with the District of Columbia. D.C. Code §13- 
423(b) ("[w]hen jurisdiction over a person is based solely upon this section, only a claim for rehef 
arising from acts enumerated in this section may be asserted against him.") See also, Comsat Corp. v. 
Finshipyards S.AM., 900 F. Supp. 515, 520 (D. D.C. 1995) ("plaintiff s jurisdictional allegations must 
arise from the same conduct of which the plaintiff complains." Plaintiff has plainly failed to satisfy this 
burden. 

1. Dr, Phillips 

The only allegedly wrongful act by Dr. Phillips which Plaintiff identifies, was the decision not to 
allow Plaintiff to join MAPMG's outside provider network. (Complaint at Tfl9). Again, the record is 
bereft of evidence that Plaintiff suffered a cognizable injury as a result of this act, much less an injury in 
the District. Moreover, it is difficult to imagine any circumstances under which it would be considered 
"tortious interference" for an entity to refuse to contract with someone to provide personal services - 
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much less a former employee who was fired by the entity for committing fraud. Not surprisingly, 
Plaintiff cites no authority to the contrary. 

2. Drs. Lustgarten and Aryavand 

Plaintiff submits the affidavits of two patients, Geraldine Edwards and Judy Gantt, both of whom 
state that they were seen as patients by Drs. Lustgarten and Aryavand at the Health Plan's office at 
Washington Hospital Center. (Plaintiffs 0pp., Exhibits 2 and 3). Those patients state that Drs. 
Lustgarten and Aryavand "discouraged" them from seeing Plaintiff because their insurance would not 
cover treatment by him, a former MAPMG physician who, as he repeatedly concedes, is not a 
participant in MAPMG's outside provider network. Nevertheless, Ms. Edwards and Ms. Gantt admit 
that they subsequently obtained treatment from Plaintiff despite the alleged discouragement by Drs. 
Lustgarten and Aryavand. (Edwards and Gantt Affidavits at t1f5-6, attached as Exhibits 2 and 3 to 
Plaintiffs 0pp.). 

Even if true, these alleged acts do not constitute tortious "interference" with Plaintiffs medical 
practice under either Maryland or District of Columbia law. Both jurisdictions require, inter alia, that 
Plaintiff establish that: (1) he had a contractual relationship with a third party; (2) Drs. Lustgarten and 
Aryavand intentionally engaged in improper conduct which resulted in the third party's breach or 
inability to perform the contract with Plaintiff; and (3) he suffered damages as a result. See, e.g., 
Orfanos v. Athenian, Inc., 505 A.2d 131, 138-39 (Md. App. 1986); Alakananda Paul v. Howard 
University, 754 A.2d 297, 308-09 (D.C. 2000). Plaintiff produces no evidence to show that he had a 
contractual relationship with Ms. Gantt or Ms. Edwards. Moreover, even assuming that Plaintiff did 
enjoy a contractual relationship with those patients, and that the alleged discouraging words of Drs. 
Lustgarten and Aryavand could be considered improper, Ms. Gantt and Ms. Edwards clearly state in their 
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affidavits that they continued to seek treatment from Plaintiff. Thus, Plaintiff adduces no evidence of 

acts by Drs. Lustgarten and Aryavand which induced a third party to breach a contractual commitment 

to him, or which caused him damages, let alone damages to any business interest he has in the District. 

C. Plaintiff Alleges No Facts Showing That The Individual Defendants Acted 
In Their Individual Capacities. 

The Lidividual Defendants discussed at length in their initial memoranda this Court's decisions 
holding that jurisdiction does not exist over an individual officer of a corporation simply because the 
Court has personal jurisdiction over the corporate entity, and that jurisdictional facts involving and 
individual defendant's duties for a corporate defendant are insufficient to establish personal jurisdiction 
over them. Plaintiff identifies no acts by the Lidividual Defendants in the District or elsewhere which 
were taken in their individual capacities. 

The only tortious act Dr. Phillips is accused of taking is refiising to allow Plaintiff to join 
MAPMG's provider network. Dr. Phillips could take that action only as an employee of MAPMG, not 
in his individual capacity. 

Similarly, the only wrongful acts Drs. Lustgarten and Aryavand are alleged to have taken are 

their discussions with the two patients "discouraging" them from seeing Plaintiff because his services 

were no longer covered by the Health Plan. Again, Drs. Lustgarten and Aryavand engaged in that 

conduct, even if true, in their capacity as employees of MAPMG, not as individuals. Both physicians 

have stated that they have only seen patients in the District as employees of MAPMG, (Lustgarten Aff 

at ^4; Aryavand Aff at T[4), and Ms. Gantt and Ms. Edwards state that they saw Drs. Lustgarten and 

Aryavand at the Health Plan's Washington Hospital Center offices, frideed, seemingly contradicting the 

assertion that those defendants acted as individuals. Plaintiff actually states that MAPMG is responsible 

for their actions under the doctrine of respondeat superior, (PL 0pp. at 6.) 

10 
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In Wiggins v. Equifax, Inc., 853 F. Supp. 500, 503 (D. D.C. 1994)(Lamberth, J.), this Court held 
that "[pjersonal jurisdiction over the employees or officers of a corporation in their individual capacities 
must be based on their personal contacts with the forum and not their acts and contacts carried out solely 
in a corporate capacity. Thus, the corporation ordinarily insulates the individual employee from the 
court's personal jurisdiction." Plaintiff argues that Wiggins is inapposite because the Court did not 
consider D.C. Code §13-423(a)(3), which conveys jurisdiction over persons who cause tortious injury in 
the District by acts in the District. That argument is misplaced. 

Although Wiggins dealt with § 13-423(a)(4), which conveys jurisdiction over persons who cause 
tortious injury in the District by acts outside the District, Plaintiff makes a distinction without a 
difference. The Court's holding that individual defendants are insulated from personal jurisdiction does 
not turn on where the allegedly tortious act took place. The critical inquiry is whether the defendant was 
acting in his own capacity or in a corporate capacity. As previously pointed out. Plaintiff has not alleged 
a single fact demonstrating that any of the Lidividual Defendants were acting in any capacity other than 
their roles as employees of MAPMG. Thus, Plaintiff has failed to estabhsh jurisdiction under the Long- 



Arm Statute. 



CONCLUSION 



For the reasons stated above and in the Individual Defendants' initial memoranda, the Lidividual 
Defendants ask the Court to grant their motions to dismiss for lack of personal jurisdiction. 

Respectfully submitted, 

/s/ 



R. Michael Smith (DC Bar #372654) 



/s/ 



Charles R. Bacharach (DC Bar #448842) 
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Gordon, Feinblatt, Rothman, 

Hoffberger & Hollander, LLC 
233 East Redwood Street 
Baltimore, Maryland 21202 
410/576-4174 
msmith@gfrlaw.com 
410/576-4169 
cbacharach@gfrlaw.com 
Attorneys for Defendants 



CERTIFICATE OF SERVICE 



.th 



I HEREBY CERTIFY that on this 10'" day of October, 2006, a copy of the foregoing hidividual 
Defendants' Reply to Plaintiffs Opposition to Motion to Dismiss for Lack of Personal Jurisdiction was 
served electronically on James S. Bubar, Esq., 1776 K Street, NW, Suite 800, Washington, DC 20006. 



/s/ 



Charles R. Bacharach 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



DEAN KEVIN LURIE, M.D. * 

Plaintiff, * 

V. * Civil Action No.: 1:06CV01386 

MID-ATLANTIC PERMANENTE MEDICAL * Judge: Royce C. Lamberth 

GROUP, P.C, ET AL 

Defendant. 

* *]^ *1^ ^t ^t ^£ *i^ *Jt* B^i ^f *J^ fc^ ^^ wj^ ^^P *S^ *J^ *^/' *■!/' *J^ aj^ *J^ ^^ 

^^4 '^^ ^T^ ^^^ ^T* ^^v ^Tv ^vb 'T* ^T^ ^^^ ^T* ^T^ ^T^ ^^4 ^T^ ^^^ ^^% ^f^ ^t^ ^v^ ^Tv 

SUPPLEMENTAL AFFIDAVIT OF YANCY PHILLIPS, M.D, 

1 . I am over eighteen (18) years of age and competent to testify, on personal 

knowledge, as to the matters set forth herein. 

2. The Mid- Atlantic Permanente Medical Group, P.C. ("MAPMG"), is a Maryland 
professional corporation which employs physicians who provide medical services to the patient 
members of the Kaiser Foundation Health Plan of the Mid- Atlantic States (the "Health Plan"). 

3. MAPMG employee physicians provide these medical services at various locations 
owned and/or leased by the Health Plan. The offices identified by Plaintiff at 1011 North 
Capitol Street, N.E., and 2100-W Pennsylvania Avenue, N.W. are medical centers maintained 
and operated by the Health Plan. The offices located at 1 10 Irving Street, N.W. are offices in a 
physician's office building on the campus of Washington Hospital Center which are leased by 
the Health Plan. MAPMG does not lease, own or operate offices at any of these locations. 

4. Dr. Lustgarten is one of the physicians who has office space at the Health Plan's 
offices at the Washington Hospital Center physician office building. 

Exhibit 1 

Individual Defendants' Reply to Opposition 
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5. MAPMG was twice asked by Washington Hospital Center to reassign Dr. Lurie to 
another facihty. In 2001, the Hospital asked that Dr. Lurie be reassigned because of his 
disruptive behavior. (See Exhibit A, attached). In September, 2003, following his return to the 
Hospital after a short reassignment, the Hospital again asked that Dr. Lurie be reassigned 
because of three patient care events. (See Exhibit B, attached). In November, 2003, the Hospital 
informed Dr. Lurie and MAPMG that because of "the tension, concern and sense of unsafety that 
[his] presence created among the surgical residents," the Hospital would no longer allow its 
surgical residents to participate in the care of Dr. Lurie's patients. (See Exhibit C, attached). 
Because assistance from surgical residents is an integral part of providing services at Washington 
Hospital Center, the Medical Group was left with no option but to reassign Dr. Lurie to the 
health Plan's Largo, Maryland medical center. Exhibits A, B and C to this Supplemental 
Affidavit are true and correct copies of letters received by MAPMG from Washington Hospital 
Center asking that Dr. Lurie be reassigned. These documents were received by MAPMG at or 
near the time of the events described therein. The letters were kept in the course of the Medical 
Group's regularly conducted business activities as part of Dr. Lurie's personnel records and it is 
the regular practice of the Medical Group to make and keep such records. 

6. MAPMG is not aware of whether Dr. Lurie currently has privileges at any 
hospital in the District of Columbia. In any event, although MAPMG is aware of several 
instances of when Dr. Lurie has claimed that the Medical Group had interfered with his ability to 
provide medical services to patients at Holy Cross Hospital, it is unaware of any instance in 
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which Dr. Lurie has claimed that the Medical Qtovp or any of its physicians has interfered widi 
his ability to perform medical services in the District of Columbia. 

I AFFIRM, under penally of perjury that the forgoing is true and coirect. 

Dated: October 9t^, 2006. 



^— ' 




rfM. 



Yanci^Phim 



cJ^Vl ley ? ,M^ 
SpsL UD. \ 
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John R. Kirkpatridc, HD 

Harold H. Hawfield Chair of Surgery 



Washington 
Hospital Center 



Sui^ery 

110 Irving Street, NW, Suite NAG-253 
Washington, DC 20010-2975 

phone: 202 877 5133 
fax: 202 877 3699 



June 22, 2001 

Darrell B. Manning, M.D. 
General Surgery Clinic, Building 2 
10810 Connecticut Avenue 
Kensington, MD 20895 

Dear Darrell, 

I regret that I must ask you to reassign Dr. Kevin Lurie to a Kaiser practice site other than the 
Washington Hospital Center. During the past four years, it has become clear that Dr. Lurie's 
involvement at the Washington Hospital Center is not productive to the Department, the surgical 
residency, his co-workers or the Kaiser- WHC relationship. There have been periods of time 
during the last four years when Dr. Lurie has not been active at WHC. During these times, 
Kmser-WHC relations within the Department of Surgery are quite smootlu issues of mutui 
concern are discussed and resolved in a mature thoughtful manner. Dr. Lurie's presence incites 
the opposite outcome . . . discord, hyperbole and increasing tension. 

Furthermore, Dr. Lurie's practice style in and out of the operating room has created tension and 
concern among the surgical residents. Quite frankly, they view Dr. Lurie as being an "unsafe" 
surgeoa I am sure Dr. Lurie senses this resident resistance to his management style which m 
turn provokes a "strike back" response from him. This is reflected in a recent letter (enclosed 
with this correspondence) distributed at the Kaiser-WHC surgical oversight committee meeting. 

Please be assured that this request for reassignment is not made Ughtly. I wish no professional 
harm for Dr. Lurie; however, it is my strong opinion that the importance of the Kaiser-WHC 
relationship to both parties mandates that the surgical players from both sides act in a thoughtfiil, 
mature manner. Regrettably, based on past performance, I do not beUeve that Dr. Lurie can meet 
this mimmum performance standard. Should you have additional questions regarding my views 
I, of course, will be happy to discuss them with you. 



Sincerely yours, 




K-e^-^i.^^Co 



John R, Kirkpatrick, M,D, 



CC. Michael Covert 

Wm, James Howard, M. D. 



Exhibit I'A 

Individual Defendants^ Reply to Opposition 
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Hospital CeMer 



DeparbncBt of SiiiBsiy ' 



September 9, 2003 



Danrell B. Manning; M.D. 
Geoeial Surgery Oinic, Building 2 
10810 Coancciicut Aveoue 
Kensington, MD 2089S 

RE: D. Kevin turie, M.D. 

Dear Dr. Manning; 

Tbis letter summarizes our convrrsation of 9/5/2003 and 9/8^003 regarding die above named 
pliysician. As you know, several years ago we requested fiiot Dr. Vans not be asagned lo tte 
Washington Hospital Center, feeling tiiat his talents were not a good fit wifli our institntion. 
Initially, everyone was in agreement with this lequ^ and Dr. Lone did not woik at our 
institution fait some months. 

: last year, presumably because of needs witfiin the Kaiser Pennanoate system. Dr. 
nice again begun to work at tiie Wa^iington Hospital Center. R^iettaUy, I must 

an of three patient care events, v^iich once again piompls roe Id request that Dr. Lo^ 
elsewhere* To summarize these cases: 



« A patient known to be HTVi- was undergoing choletTstectomy. The resident assisting Dr. 
Lurie, Dr. Jonah Murdock. was stuck by Dr. Luriewidi a needle during the case. Thishas 
required HIV praphyhods ^ Dr. Muidock; however, it was Dr. Lurie's attitude toward Dr. 
Moidock that prompted Dr. Mufdock to conqtlain. . . Le., no apology was everfeadaed for 
the needle stick. In &ct; when Dr. Mnrdock was assigned to help Dr. Lurie on a subsequcni 
case, Dr. Lniie asked Dr. Murdock not to soub ... tie exdiange was unpleasant enou^ thai 
Dr. Murdock sensed Hut he was not welcome. 

" The second case involved a patient with cirrhosis who underwent cbideciysteeiomy. This 
case was reviewed et the Dqiaitmental Mortalhy and Morbidily Confinence and fbund to be 
below standards of care. IthasbeeniefertedtodieDepaxtmeii^nraciiceComaitteefiyr 
turdier review. To summarize^ no tests were done ttatconfinned the presence of aoote 
cholecystitis. At surgery, dnhosis was obvious. De^te this, a liver tiopsy was pafnnnBd. 
Post^iperati yely, the patient was not ttansfezied Id the sisgeiy service. During fbe night tte 

patient experienced exsanguinating hemondiage and arresEBd die jfoOowingimmi^ The 
patient requited lesuscitatkMi, intubation and has not done well Binoe. i- t.-/.y j d 
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Ovef the weelcendt anoflBT prohlein has occaired in apatient Trifh larBe bcwwd obslniciion. 
Followyg an inteidaoae between Dr. Lurie. fte p^ient and family- a regiMgt imc mintit hj 
tiw&mily&raaevirnirBBan. Since ifaepatieat was aKiiMer patina, rtia ww jtwify a«i|f ^^ p 

Lime to cfmiBctanoflierKaiteritttrgeon to take over tiusMise. Dr. Lone infemied dnn tba 
he otmld not find any sargum to take over ^ case and peilu^ 

ogaiiat advice. This leconnnaidaTion obvioimly; was not ^fproprialB. YoHwere 

and amngedfi>rsiii^iytlie Mowing day fay Dl Lurie. Tbe patient leqmiedsiirgny 
tbantiua. Or. Jolm Butler* an attending in die Department of Sii;gery,coiilBe^ 
empbasizB the need fbrsmBoy. Finally, tbepatientTvasopecsted upon lliatidgiit under Oe 
niana0enentofDr.DenmsWaiig.wluiwasinilieliospHaIattiiat1iine. Appaiendy, flnnei 
went weU suicicaUy end tbq! padcnt !s doing well. 



toge acme ca« hospital wifc mactiva aurgiiMl Mrvice and adegi (mmmttmro*** 
mojical education. The ability to interart in tUseannnmient and 10 sedc and oain 



ndais 
grEdnote 

reapoct of the resident staff is patamoost finr good podent care and collegtal iddiaQS. 
whaever the leasonajt continues to apaear that it is a hMt fit hetw^ 

u We are strongly lecoimmendingfliBt Dr. Lurie he aadgned to some 0^ 

I Kaiser ^rstem to avoid further events audi as dioae described idiove. Sttu^ 
require additional uifo m iBti o n, please fed fiee to coniact me. 

Sincere^, 
JohnR.Kid(patrick.MJ), 
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November 6, 2003 



Kevin D. Lurie, M.D. 
Kaiser permanente 
1011 N, Capitol Street, N.E. 
Washington, DC 20002 



Dear Dr Lurie: 

This letter Is written to inform you that effective immediately, November 6. 2003, the 
surqical residents at the Washington Hospital Center will no longer participate in the 
SeS your patients. Please be aware that the responsibility for admissions, histones 
and physicals, physician orders, progress notes, day-to-day monitoring of the progress 
of your patients and discbarge instructions will be yours. For those operative cases 
requiring a physician assistant, you must provide the name of this individual at the time 
that you scheduie the surgical procedure. If a life or death emergency anses m one of 
your patients, of course, our residents or hospital resuscitaton team will respond 
promptly. 

This action results from a persistent breakdown in your relations vtfith the suijical 
residency dating back at least to 2001 , You have been made aware of the tension, 
concern and sense of unsafely that your presence has created among the surgical 
Residents Regrettably, nothing has been done on your part to improve this situation. 
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Kevin D. Lurie, M.D. 
November 6, 2003 
Page 2 



The crescendo of abusive behavior referred to in letters of June 22. 2001 and 
September 9, 2003 has failed to elicit a positive response from you. This has never 
been more apparent than in the events surrounding the case of Ms. Henrietta Jones. 
Your interactions and behavior with the residents assigned to this case necessitates 
termination of any relationship between the surgical residency and your practice. 

Should you have any questions regarding the contents of this letter, please feel free to 
contact me. 

Sincerely Yours, 

John R. KirKpatrick, M.D. 
Chairman, Department of Surgery 

cc; James Howard, M.D. 
Darreil Manning, M.D. 
Dan Schwartz, M.D. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



DEAN KEVIN LURIE, M.D. * 

Plaintiff, * 

V. * Civil Action No.: 1:06CV01386 

MID-ATLANTIC PERMANENTE MEDICAL * Judge: Royce C. Lamberth 

GROUP, P.C, ET AL 

Defendant. 

* 

*«J> V)^ ^U ^U ^fi ^^ ^U ^^ ^> ^ ^U ^i» ^* «Xf *^ *^ ^^ ^1* ^fV «£* *1* «1* 

*|» i^pi *J* ^^ *^ ^^ *^ ^^ ^^ ^^ ^^ r^ *^ r^ ^» ^^ ^^ ^^ ^^ ^^ ^a ^^ 

SUPPLEMENTAL AFFIDAVIT OF JACOB LUSTGARTEN, M.D. 

1. I am over eighteen (18) years of age and competent to testify, on personal 

knowledge, as to the matters set forth herein. 

2. Space is made available to MAPMG employee physicians, including myself, to 
provide medical services at various locations owned and/or leased by the Kaiser Foundation 
Health Plan of the Mid- Atlantic States, hic. ("the Health Plan"). The offices identified by 
Plaintiff at 1011 North Capitol Street, N.E., and 2100-W Pennsylvania Avenue, N.W. are 
medical centers maintained and operated by the Health Plan. The offices located at 1 10 Irving 
Street, N.W. are offices in a physician's office building on the campus of Washington Hospital 
Center which are leased by the Health Plan. I do not lease, own or operate an office at any of 
these locations. 

3. When a patient expresses an interest in seeing any non-network physician, 
including Dr. Lurie, for services which could be provided by a MAPMG physician, I tell the 
patient that they are able to see the physician, but that as he or she is a non-network provider I 
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cannot make a referral to the physician through the HeaJtli Plan and that they may be exposed to 
additional expense if they go outside the Health Plan for Services. I instructed my staff to 
provide the same information if they are asked about a referral to a non-network provider. My 
physician assistant communicated this information to Judj^ Gantt when she asked about seeing 
Dr. Lurie. I do not recall speaking to Geraldine Edwards about Dr. Lurie. 



1 AFFIRM, under penalty of perjury that the forgoing is true and correa. 



Dated: October f D , 2006. 




Jacob Lustgarten, M.D. 
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ARUa^BS OF rNCORPORATlON OF 
LURim SURGICAL SERVICliS. P.C. 



\ 



I'lRST: The mulcraigncd, Dcwi ICcvia Luric. M.D., whose address Is 5 125 Chevy Chase Parkway, 
Washinaton, DC 2001 5, Iwing at loo^t eighteen yewTi of oftc. docs hcfcby fonw a professloual corporaiion under the 
^ciiLYol hiw» oflho SUilc or Maryland. 

SRCOND: The name of ftic corpomtion (hereinafter referred to as die "Corporarion") ig LURlli 
SliRGlCAl.SnKVlCIJS, P.C, 

TiilKD: The purposes for which the Coiporarion is formed are iw follows: To engage in ihe eencral 
practice of medicine to engage itt any Tawflil business oc olhcr OCtivily, and, U> do such acts and cany on such 
business as may be pwmiUed.now orlica-aftvr by Tide 5 SuhUUc (I) nf the CnrpomrionK and Asjoeiaxioiw Article Of 
Lhc Annotalcd Qkdc of Maryland. 

FOTJRTH: The street address of the initial principal oIDcc of the Coipoxation in Majyiand is 300 East ^ 
fflmhard Srroct. Haln'more, Maiyland 21202. The name of the initial resident agent of the Corponuion in Marylmid 
is llie Cotpontion Tmst iDcoiporotcd, <if *jl>i JUtHf ^c/rtij- 

FIFTH: The Corporation has authon'iy lo issue Five Thousand (5,000) shares, all of one class and Jj 
dwfit^nalcU us Conimon Slock, with ihc par value nf One Cent (S.Ol ) per share. ^ C3 C3 

SIXTH: The initial number of directors of Ihc Corporation shall he one, wliich number may be iflcreaicd or ' r- 1 
decreased pursuant to the bylaws of ihe Corporation so long as the number of directors is itoi Iww than ac rminhcrHf' • 5 
stockholders if the stocfcholdon; arc loss than tbxee, and Uie name of (he iniiial dirxsinr who will serve as director *^ *^ O 

until his successor is elected and qualified jr Dean Kevin T.urie, M.D.. whose address is 5125 Chevy CbaseuJ 5 

— » o 
Parkway, Washinglon, DC 2001 5. ^ 

SUVKNTH: The dur^Uon oflho Corporation Shall be pcrpctuol, 

HrOffTH: The provininna for the regulation and manaficnwnt of the affairs of the Coiporulion are itct forth 
in the bylaws oftbc Corporation. 

In WITNESS WHEREOF, I have signed these Articles of Incorpomtion and acknowledge the same ti> be 
my act on (his I st day of June, 200(5. 
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f }Mreby rgtwcitf to my ^iKsMum in tiif dOCV««rtr M rwWcflt ag«r for Ihii Corportttoa: 



Rduteni A^Dt 



p\ry\^ Ena S. Murphy 

/T A " Assistant SenrAtfl 






Assistant Secretary 
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Close Stock [X 

''•A. Rclifiious 




Merging (Transferor) 


















Surviving (Transferee) 














1000361993090624 
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New Name 



Base Fee: 

Org. & Cap. Fee; 

Expedite Fee: 

Penalty: 

State Recordation Tax: 



FEES RP,HTTTFr^ 



Certified Copies 



State Transfer Tax; 

Copy Fee: 



^ Certificates 

Certificate of Status Fee: 

Personal Property Filings: __ 

Mail Processing Fee: 

Other: 

TOTAL FEES: 



Credit Card 



Check 




Cash 



X- Documents on I Checks 



Approved By: (Q 
Keyed By: (3 



COMMENT(S): 





T~Z 



na 



. Change of Name 
. Change of Principal Office 
. Change of Resident Agent 
Change of Resident Agent Addrcsj, 
Resignation of Resident Agent 
Designation of Resident Agent 
and Resident Agent's Address 
Change of Business Code 



Adoption of Assumed Name 



—. Other Change(s) 



Attention; ' 



If^ I'tZZV''' INCORPORATED 
BflLTinORE „„ 21202-3219 



1 



Stamp Work Order and Customer Nnmber HERE 
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DOH HOME 

SERVICES 
Professional IJcensmg 
Boards/ReoMlalions 
Online i-^i-ofessional 
License Search 
Orpine LJcense AppMcatlon 
Online LJcense Renewal 

OULlUf^ SERVICE 
REQUESTS 



Licensee Details 

Data current as of: October 3, 2006 



Name\Flione 
DEAN KEVIN LURIE 
3016185633 



Number: 

MD17226 

From State/Prov: 

NA 



Profession; 

MEDICINE 

Issue Date: 

4/22/1988 



Sysiness Address 

2121 MEDICAL PARK DRIVE 

#6 

SILVER SPRING MD 20906 
Type: 
MEDICINE AND SURGERY 

Expiration Date: 

12/31/2006 



Specialty Information (as reported by Licensee) 



Surgery - Board Certified 



Obtaii 

Natior 

Status 

Active 



Discipline Information from 1996 to Present - Please click item(s) below to view pub 



NONE 



Government of the District of Columbia 
Citywide Call Center : (202) 727-1000 



Telephone Directory by Topic | Agencies | DC Council | Se; 

Elected Officials 

Feedback | Accessibility | Privacy & Security | Terms & Cor 
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f LOCAL Mgn in 



Maps 



Sign Up 









■■?' '^ 



Audibli tuffi-by-turn 

'dirtctions '' ' 

. with the new GPS-enabled VZ NavigalDr ^"^ 

-' CHRRGES APPLY. COVEF:fl'?E NOT flVAILflELE EVERYWHERE 



" ^^^2l 



TODA 



Yahoo! Driving Directions 



starting from: Q 2121 Medical Park Dr, Silver Spring, MD 20902-4054 
Arriving at: Q ^^qq p^^.^^^ q^^^ ^^^ ^-^^^^ Spring, MD 20910-1459 

Distance: 1 .5 mileS Approximate Travel Time: 4 mlns 



Your Directions 



^ftbfB «rr . vjK:-uj t/ f*K/\,Ktr t tj m a w M waw j— wiawBwwa 



fflfiB^tthmii HM r MUMiMi : rnii inmni^iiiHH^aBi 



1. 

2. 



3. 



4. 



5. 



7. 



Start at 2121 IVIEDICAL PARK DR, SILVER SPRING - go 0.1 mi 



Ab>i»n«tqcqBCins«SBA:¥«£«lffi»»Aas«K« 



Turn f» on GEORGIA AVE[MD-97] - go 0.1 mi 



IKWjahfflBflWUWH^ MTIf MW ipFni Wif f ■ f^ll^m ITBIII MIIH^^tM 



Turn (Ql on DENNIS AVE - go 0.1 mi 



Turn Q on DOUGLAS AVE - go 0.2 mi 
Turn Q on DEXTER AVE - go 0.1 mi 



ajWjflwfttM ^flrtttw fl www t twwflflrrwfM^^ 




Turn ■» on GEORGIA AVE[MD-97] - go 0.3 mi 



jfMBoi ^fm it t t MUfvt tim uxe nn D fM s n ^ - m n w j atui 



Turn m on TILTON DR - go 0.1 



mi 




«t<mrumiLi.ijnnmji^w 



Turn fa on WOODLAND DR - go 0.2 mi 



■ JW W <<* W^W WtHW ff« Waa W <^^ 



■ T J uuM'jwunMWHtfMV i^j ^^ a w iifatWB U tj ^^ 



Turn (Ql on FOREST GLEN RD - go 0.4 



mi 



vfrm t tt t M:M /i iMv:Mim^%^j e M^ 



■»nT i Ti»wir>*Ty<rTTa flc«aBMiBau*a ^ 




Turn lEl on a local road - go < 0.1 mi 



Arrive at 1400 FOREST GLEN RD, SILVER SPRING 



«™&KlJT3ll»»nMiKi?BMbMKBtT^:::^(K»UM«MWi::!^l^5l^ I 



S.^^ 



Kauua«ac!wiwedt;v>Hn 



When using any driving directions or map, it's a good idea to do a reality ciiecl< and mal<e sure the road still exists, watch out for construction, and 
follow all traffic safety precautions. This is only to be used as an aid in planning. 



Your Full Route 



Your Destination 
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Address: 

1400 Forest Glen Rd 

Silver Spring, MD 20910-1459 




J * I Need Local information on the go? 

1 1, l[ Simply text a business nanne and location to 92466 (Yahoo) 

Try "coffee 20910" or "Starbucks Silver Spring, MD" 



■H«di^HMHHW«AMawa4«W 
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